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MEMORANDUM 

DATE: November 23, 2020 

TO: PLF Board of Directors Claims Committee: 
Holly N. Mitchell; Gina Anne Johnnie 

PLF Claims Attorneys: 
John Berge, Heather Bowman, Maureen DeFrank, Holli Houston, Amy Hoven, 
Sharnel Mesirow, Pam Stendahl, Brad Tompkins, Sarah Troutt 

PLF CEO: 
Nena Cook 

OSB Board of Governors Liaisons: 
Eddie D. Medina; Joseph Hesbrook, Ph.D.; Eric R. Foster 

OSB CEO/Executive Director: 
Helen M. Hierschbiel 

FROM: Matthew A. Borrillo 

RE: PLF Claims Committee / PLF Claims Department Annual Joint Meeting 
Friday, December 4, 2020, at 8:00 a.m. 

 

Pursuant to PLF Policy 4.200(C)(2), the PLF Claims Committee will meet with the Claims Department 
via Zoom videoconference on Friday, December 4, 2020, at 8:00 a.m. The BOG liaisons are also invited 
to attend the meeting. 

PLF Policies: 

The purpose of the meeting is to review PLF claims handling practices and procedures, and to confirm 
the PLF is following the claims handling practices and procedures established in the PLF Policies and 
Mission Statement and Claims Goals established under Policy 1.250. Attached (Attachments A through 
C, respectively) are copies of Policy 1.250, Policy 2.300, and Chapter 4 from the PLF Bylaws and Policy 
Manual (rev. January 2020).  

Based on my observations during the past year, including annual individual claim reviews with each 
Claims Attorney, all Claims Attorneys conduct themselves in a manner consistent with the Mission and 
Goals of the PLF, and meet or exceed our goal of being professional, ethical, and competent in the 
performance of their duties. During what was a very busy year involving many difficult challenges and 
changes, I believe the service of my colleagues was outstanding. 
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Other Matters: 

1. Status of Claim Department during COVID-19 

a. Workload 

This year has been a year of dramatic challenges. Given the unique times we are in right now, we felt it 
would be appropriate to talk with the Claims Committee about how the Claims Department has been 
working through COVID-19, the challenges we face, and get the Committee’s input. 

The claims attorneys transitioned well to working remotely. While it was not without challenges, the 
claims attorneys adapted well and we saw no disruption in the work we do for the legal community. 

We have received fewer claims this year than previous years. Our claim count is estimated to be around 
700 to 725 by the end of the year. This is a decrease from our usual 850 to over 900 claim files opened 
per year. Of note is the fact we have opened up about the same number of suspense files this year as in 
previous years. Although the number of claim files is lower, the claims attorneys are busy. This is 
attributable to several things. The claims attorneys had to stay up to speed on the impact of COVID-19 
on the legal community so they could properly advise attorneys and analyze claims. For example, the 
claims attorneys had to research and understand measures such as HB 4212, which altered deadlines 
during the quarantine. In addition, the claims attorneys are also dealing with a good amount of complex 
claims with large financial exposure. 

Because this is the first time anyone of us has dealt with a situation like COVID-19, it is challenging to 
determine what the impact will be to the legal community. We anticipate that we will be very busy when 
things get back to normal. To manage this we are hiring a claims attorney to replace Patricia Nation, 
who retired this year. With the restructure, which moved the Director of Claims to General Counsel, the 
hiring internally of someone to be Director of Claims, and Ms. Nation’s retirement, the claims attorneys 
had to absorb the workload of two and one-half attorneys. Hiring a claims attorney will balance the 
workload and give us the right amount of attorneys to fulfill the mission of the PLF Claims 
Department. 

We would like to discuss with the Claims Committee how they feel about our approach to managing the 
COVID-19 pandemic. We would invite any thoughts about what else might be done to make sure the 
mission of the PLF is fulfilled by the Claims Department. 

b. Defense Panel Conference 

Pursuant to PLF Policy 2.300 (A)(1), the Claims Committee shall advise the CEO regarding the 
scheduling of a Defense Panel Conference. The Defense Panel Conference is scheduled to take place at 
Skamania Lodge on August 5 through August 7, 2021. We have prepared an agenda and will be able to 
put on the conference. We are trying to determine whether we should have the conference in 2021 
given the quarantine. 
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We think it is important the conference be in person. A goal of the Defense Panel Conference is to 
bring together the Board, the Claims Department, and the Defense Panel to share information and build 
a stronger community. We do not believe this could be accomplished through a virtual conference. 

In early 2021, we will need to decide whether to have the Defense Panel Conference or postpone it. We 
would like discuss this with the Claims Committee. 

2. Allegations of “Bad Faith” Used as a Tactic 

One of the situations we are occasionally confronted with is Claimant’s counsel making an allegation the 
PLF is acting in “Bad Faith” when we disagree with the position of the Claimant. We would like to 
discuss this scenario with the Claims Committee and get your input about how to handle this situation 
appropriately. 

Often times when Claimant’s counsel asserts the PLF is acting in bad faith, it is a way to try and gain 
leverage during settlement discussions. There seems to be a consistent effort by Claimants’ attorneys to 
use this tactic. At a recent CLE presentation, there was a suggestion bad faith claims be considered in 
almost all litigation with liability carriers. 

This is not a new challenge, but it is worth revisiting. Case law is well established in Oregon that a 
liability carrier, such as the PLF, is required to settle a case within policy limits, when it is reasonable to 
do so. Safeco Ins. Co. v. Barnes 133 Or. App. 390, 891 P.2d 682 (1995); Goddard v. Farmers Inc. Co. 173 Or. 
App. 633, 222 P.3d 1224 (2001). The claims attorneys consistently act reasonably when evaluating 
claims. They make sure to document their process in the event their decisions are challenged. 

When Claimant’s counsel raises bad faith, we initially remind them that is a matter between the PLF and 
its Covered Party. Regardless, we have to take the claim seriously. When the allegation is made, 
however, it creates additional work for the claims attorney and can unnecessarily complicate the 
handling of a claim. It can also potentially interfere with the claims attorney’s relationship with the 
Covered Party. 

There are a few changes to the Plan that may better equip the claims attorney to deal with this situation. 
The first would be an increase in the expense allotment afforded under the Plan. Not only would 
additional expense provide the claims attorneys the resources they need to manage all of the different 
ways Claimants prosecute a malpractice claim, they could better defend peripheral claims such as bad 
faith without burning away the Primary Plan indemnity limit. While the Claims Committee is not 
responsible for authorizing this type of change to the Plan, it would be good to get this Committee’s 
input. 

Outside of the claim itself, we would also like to get the Committee’s input regarding putting a 
mandatory arbitration provision back in the Plan. Up until, 2006, the PLF Plan had a provision which 
required coverage disputes be arbitrated. In the upcoming year, we anticipate we will be talking with the 
Board about putting the arbitration provision back in the Plan. This joint meeting is a good time to 
discuss how we want to defend any claims of bad faith that may be litigated. 
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3. Review of Claims Handling Issues Discussed at 2019 Joint Annual Meeting 

In view of the fact that the Claims Committee has new members, we are attaching a copy of the 
memorandum containing a description of the issues discussed last year at the Joint Annual Meeting 
(Attachment D). During that meeting, we reached a consensus regarding various claims handling issues. 
We would like to confirm with the current members of the Committee either that they continue to share 
the same views or to answer any questions or discuss any different points of view or ideas any of the 
Committee may have on these issues. The conclusions reached at the last meeting are set forth in the 
attached Summary (Attachment E). 

Attachments: 

Attachment A: Policy 1.250 (PLF Bylaws and Policy Manual, rev. January 2020) 
Attachment B: Policy 2.300 (PLF Bylaws and Policy Manual, rev. January 2020) 
Attachment C: Chapter 4 (PLF Bylaws and Policy Manual, rev. January 2020) 
Attachment D: Memorandum 2019 Joint Annual Meeting 
Attachment E: Summary of 2019 Joint Annual Meeting 

MAB/ms 
 
c: Cindy Hill (w/att.) 
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PROFESSIONAL LIABILITY FUND BOARD OF DIRECTORS POLICIES 
 

CHAPTER 1 
GENERAL POLICIES 

 
1.100 ESTABLISHMENT AND AMENDMENT OF 
POLICIES 
 
 The Board of Directors of the Professional 
Liability Fund and the Bar Board of Governors 
adopt the following policies to govern the 
operations of the Fund.  These policies may be 
amended from time to time by the Board of 
Directors in the same manner as other business is 
conducted according to the Bylaws of the Oregon 
State Bar Professional Liability Fund, and may be 
supplemented by other policies established by 
resolution of the Board.  The PLF may also make 
exceptions to these policies on a case-by-case 
basis as warranted, and no rights are vested in any 
person by reason of the existence of these 
policies. 
 
1.150 APPLICABLE OREGON STATUTES; 
APPLICABLE BOARD OF GOVERNORS BYLAWS, 
POLICIES, AND RESOLUTIONS:  
 
 The Professional Liability Fund will 
operate in compliance with ORS 9.080, 9.191, 
9.200, and other applicable statutes, and with all 
bylaws, policies, and resolutions of the OSB Board 
of Governors pertaining to the Fund. 
 
1.250 MISSION STATEMENT AND GOALS OF 
THE PROFESSIONAL LIABILITY FUND 
 
STATEMENT OF MISSION:  The mission of the 
Professional Liability Fund is to provide primary 
professional liability coverage to Oregon lawyers 
in the private practice of law.  In doing so, the 
public is served.  We also provide additional 
coverage and services that support our primary 
coverage program. 

GOAL NO. 1 – To provide the mandatory 
professional liability coverage consistent with a 
sound financial condition, superior claims 
handling, efficient administration, and effective 
personal and practice management assistance. 
(BOD 8/27/04; BOG 10/13/04) 
 

GOAL NO. 2 - Full Funding of Claims and Net 
Position:  To maintain full funding of estimated 
claim liabilities net of reinsurance.  In addition to 
full funding, a positive net position may be 
maintained to stabilize assessments. 
 
(BOD 5/14/04; BOG 6/11/04; BOD 10/16/15; BOG 11/20/15) 

 
GOAL NO. 3 - Relationship to Board of Governors 
and Bar Staff:  To maintain a positive relationship 
with the Bar Governors and Bar staff to create 
support and confidence for the Fund, and to 
realize cost savings and economies from joint 
action while maintaining a necessary degree of 
autonomy. 
 
GOAL NO. 4 - Support of Oregon Attorneys:  To 
maintain an active communication with Oregon 
attorneys in order to understand and serve their 
needs. 
 
(BOD 7/31/03; BOG 9/18/03) 

 
ADMINISTRATION GOAL NO. A-1 - 
Administration and Staffing Costs:  To keep 
administrative costs as low as possible, consistent 
with superior management and employing the 
best staff available. 
 
ADMINISTRATION GOAL NO. A-2 - Staff Training 
and Advancement:  To improve the knowledge, 
ability, and morale of the staff by providing 
opportunities for training and advancement on a 
cost-effective basis. 
 
CLAIMS GOAL NO. C-1 - Claims Handling:  Claims will 
be handled in a professional, ethical, and efficient 
manner which is consistent with the Fund’s Claims 
Made Plan, applicable statutes and case law, the 
Oregon Code of Professional Responsibility, and the 
Statement of Professionalism.  The Professional 
Liability Fund’s claims evaluation, defense, 
settlement, and repair practices will comport with 
these standards.  The Professional Liability Fund will 
instruct the members of its Defense Panel to follow 
the standards set forth in Claims Goal No. C-1. 
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PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-1 - Decreasing 
Legal Malpractice:  To decrease the severity and 
frequency of legal malpractice, with a 
corresponding reduction in indemnity payments 
and defense costs. 
 
PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-2 - Coordination 
with Bar Education Programs:  To increase the 
effectiveness of the Fund’s personal and practice 
management assistance programs through 
coordination and participation with the Bar’s 
education programs. 
 
PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-3 - Oregon 
Attorney Assistance Program:  To promote and 
increase the effectiveness of the Oregon Attorney 
Assistance Program. 
 
PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-4 -  Coordination 
with Bar Assistance Programs:  To increase the 
effectiveness of the Fund’s loss prevention 
activities through coordination with the Bar’s 
assistance programs. 
 
EXCESS PROGRAM GOAL NO. E-1 - Excess Liability 
Program:  To manage an excess liability program 
within the Professional Liability Fund which 
operates at no expense to the mandatory primary 
fund and provides optional layers of excess 
coverage on a stable, long-term, underwritten 
basis. 
 
(BOD 6/26/92; BOG 9/22/92; BOD 7/16/93; BOG 8/13/93; BOD 8/11/95; BOG 11/12/95; 
BOD 6/23/00; BOG 6/30/00; BOD 5/14/04; BOG 6/11/04; BOD 8/27/04; BOG 10/13/04; 
BOD 10/22/04; BOG 11/20/04) 

 
1.300 BUSINESS PRACTICES 
 
 The Professional Liability Fund will utilize 
the best business practices developed by the 
private insurance industry and private law firms, 
and to tailor those practices to benefit the 
operation of the Professional Liability Fund. 
 
(BOD 10/22/04; BOG 11/20/04) 

CHAPTER 2 
BOARD OF DIRECTORS AND ADMINISTRATION 

 
2.100 RESPONSIBILITY FOR MANAGEMENT OF 
THE PROFESSIONAL LIABILITY FUND 
 
 The Professional Liability Fund, as a 
function of the Oregon State Bar as authorized by 
statute, will be under the control of the Board of 
Governors as described in ORS 9.080 and 
applicable Professional Liability Fund and Board of 
Governors Policies.  The administration of the 
Professional Liability Fund will be under the 
direction of the Board of Directors of the PLF 
acting through a Chief Executive Officer hired by 
the Board of Directors.  Employees of the 
Professional Liability Fund will be under the direct 
supervision of the Chief Executive Officer.  The 
Chief Executive Officer of the Professional Liability 
Fund will be responsible for day to day supervision 
and administration of the Fund and for 
employment and discharge of such staff as the 
Chief Executive Officer deems necessary to 
properly operate the Fund. 
 
2.110 PERSONNEL MANUAL 
 
 The Chief Executive Officer will adopt and 
revise from time to time personnel policies which 
will apply to all personnel of the Fund. 
 
2.150 EVALUATION OF PLF CEO 
 
 The evaluation process for the PLF CEO is 
as follows: 
 
(A) An evaluation will be conducted at least 
annually by a PLF CEO Evaluation Committee 
appointed to conduct the evaluation.  The 
committee will be appointed by the Chair of the 
PLF and will include the Chair of the PLF and at 
least two (2) other BOD members; 
 
(B) The committee will solicit input from all 
members of the BOD, the PLF staff, and all 
members of the BOG; and 
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2.300 COMMITTEES 
 
(A) The following are the PLF Board of 
Directors committees: 

(1) Claims:  Carries out the duties 
specified in Policy 4.200(C).  Conducts quarterly 
review of all pending claims with defense costs 
or indemnity reserves of $50,000 or more.  
Advises the Chief Executive Officer on a periodic 
basis concerning (a) selection and removal of 
Defense Panel members, (b) review, revision, 
and development of Defense Panel policies and 
procedures as needed, and (c) the need for and 
content and scheduling of Defense Panel 
workshops.  Conducts periodic review of claims 
handling. 

 
(2) Coverage:  Formulates 

recommendations for changes in the Claims Made 
Plans and related PLF Policies for consideration by 
the Board of Directors. 

 
(3) Excess Program: Advises CEO 

regarding underwriting decisions for a PLF Excess 
Program as outlined in Chapter 7.  Recommends 
changes to Excess Program policies. 

 
(4) Executive:  Acts on behalf of the 

Board of Directors pursuant to Article 6.1 of the 
PLF Bylaws. 

 
(5) Finance and Investments:  

Reviews the PLF’s annual budget and 
recommends proposed budget to the Board of 
Directors.  Reviews actuarial reports and estimates 
of the PLF’s estimated claim liabilities and makes 
recommendations to the Board of Directors 
regarding financial presentation of claim liabilities.  
Monitors Fund investments and presents 
recommendations for changes in investment 
policy to the Board of Directors.   Makes 
recommendations to the Board of Directors 
regarding the selection of the independent 
financial auditor; reviews each financial audit 
report and recommends any actions based on 
those reports.   
 
(BOD 5/14/04; BOG 6/11/04); (BOD 12/07/18; BOG 2/22/19) 

 

 (6) Long Range Planning/ 
Communications:  Develops issues for discussion by the 
Board of Directors at periodic annual long range planning 
meeting and presents the issues at the meeting. 

 
(7) Loss Prevention: Makes 

recommendations regarding loss prevention 
programming and practices. 
 
(BOD 10/19/18; BOG 11/17/18) 

 
(8) Personal and Practice Management 

Assistance: Consists of the entire PLF Board of Directors 
and is created by ORS 9.568. Provides personal and 
practice management assistance through the Oregon 
Attorney Assistance Program (OAAP) and the Practice 
Management Advisor Program (PMAP) as described in 
PLF Policy 6.150. 

 
(9) Special Issues Committee:  This 

committee was created on June 30, 2000 as part 
of the OSB/PLF Governance Task Force.  The 
committee convenes (1) whenever there is a 
potential controversial claims defense strategy 
sought to be used in a PLF claim or defense; or 
(2) when a lawsuit is filed, or a written claim or 
demand in excess of $300,000 is made, against 
the PLF as an entity. 
 
This committee is a standing committee 
comprised of three members of the Board of 
Governors and three members of the Board of 
Directors.  One of the three members from the 
Board of Governors will be a public member and 
one of the three members from the Board of 
Directors will be a public member.  The terms of 
appointment will be for one calendar year and 
are renewable so long as the appointee remains 
on the Board of Governors or the Board of 
Directors. 
 
In order to decide whether a potentially 
controversial claims defense strategy is 
appropriate, the Special Issues Committee will 
obtain the input of the PLF Claims Director, the 
PLF Claims Attorney assigned to the case, the 
outside counsel retained to defend the case and 
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any other parties deemed necessary to fully 
consider the propriety of the proffered defense 
strategy. 
 
Once the business of the Special Issues 
Committee has been considered, it will render its 
decision, which is binding to the extent 
permitted by law, regarding the appropriateness 
of proceeding with the proposed strategy.  This 
decision will be reached by majority vote among 
the committee members.  In the event the 
committee fails to render an opinion by majority 
vote, said business will be referred to the full 
Board of Governors and Board of Directors for 
resolution at a joint board meeting. 
 
In order to consider litigation in which the PLF is 
a named defendant, the Special Issues 
Committee shall, at their discretion, call parties 
deemed necessary to assist in evaluating the 
nature, merits and further steps needed by the 
PLF to defend such litigation. 
 
All Special Issues Committee meetings and 
Special Issues Committee agenda items referred 
out to for joint deliberation by the Board of 
Governors and the Board of Directors will be 
designated closed executive session. 
 
(BOD 08/10/12; BOG 11/10/12) 

 
(B) The Chairperson may designate additional 
committees as appropriate, and will appoint the 
membership of each committee.  Non-directors 
are eligible to serve on committees. 
 
(BOD 12/4/92; BOG 1/22/93; BOD 6/30/97; BOG 7/26/97; BOD 11/19/99; BOG 1/28/00; 
BOD 6/23/00; BOG 6/30/00; BOD 10/22/04; BOG 11/20/04; BOD 6/17/05; BOG 6/24/05) 
 

2.350 EXECUTIVE SESSION 
 
 Executive sessions may be called when 
permitted by Oregon law.  All discussions 
regarding the handling of specific claims or other 
appropriate issues will be conducted in executive 
sessions for reasons of confidentiality pursuant to 
ORS 192.660 (2) (f) and (h). 
 
(BOD 5/19/95; BOG 6/9/95)

2.400 INSURANCE COVERAGE 
 

(A) The Professional Liability Fund will obtain 
blanket liability, fire and other similar types of 
insurance coverages.  The PLF may obtain 
directors and officers liability coverage and errors 
and omissions coverage when, in the opinion of 
the board, it is prudent and economic to do so.  
Such coverage may be purchased in conjunction 
with the Oregon State Bar. 
 
(B) In addition to normal and ordinary 
insurance coverages, it is anticipated that the PLF 
may obtain certain forms of insurance coverage 
limiting the liability of the PLF under any one claim 
or any group of claims through reinsurance.  
 
2.500 GIFTS 
 
(A) The Chief Executive Officer or individual 
PLF staff member may not accept any gifts from a 
Defense Panel member. 
 
(B) The Chief Executive Officer and PLF staff 
may not accept any gifts in violation of Oregon 
law.  The Chief Executive Officer will approve the 
receipt of any questioned gifts under this policy. 
 
(BOD 2/21/92; BOG 3/13/92; BOD 10/22/04; BOG 11/20/04) 
 
 

CHAPTER 3 
PRIMARY PLAN COVERAGE AND ASSESSMENT 

 
3.100 CLAIMS MADE PLAN AND RETROACTIVE 
DATE 
 
(A) Primary coverage will be provided to 
active members of the Oregon State Bar engaged 
in the private practice of law whose principal 
offices are in Oregon in accordance with the 
applicable Claims Made Plan adopted by the 
Board of Directors in each year. 
 
(B) Attorneys who have maintained 
continuous PLF coverage since July 1, 1978 will 
have no retroactive Date for their current primary 
coverage.  Attorneys who have maintained 
continuous PLF primary coverage since a date 
after July 1, 1978 will have a Retroactive Date 
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 (5) Such other information as the PLF 
may request. 
 
(D) Upon receipt of the information listed in 
subsection (C), the PLF will issue a Master Plan to 
the Pro Bono Program at no charge providing 
malpractice coverage for Volunteer Attorneys 
who provide legal services to clients through the 
Pro Bono Program.  The exact scope and nature of 
the Pro Bono Coverage will be as provided in the 
master policy, as such master policy may be 
modified by the Board of Directors from time to 
time in the future.  Pro Bono Coverage may be 
terminated by the PLF at any time upon notice to 
the Pro Bono Program, and will automatically 
terminate at such time as any Pro Bono Program 
ceases to qualify as an OSB Pro Bono Program 
under OSB Bylaws Article 13. 
 
(E) Each Pro Bono Program receiving Pro 
Bono Coverage will submit an annual report in 
such form as the PLF may request listing the 
names of the Volunteer Attorneys who provided 
services to clients through the Pro Bono Program 
during the prior calendar year as well as details of 
the number of clients and matters handled and 
the nature of the services provided. 
 
(F) Malpractice coverage provided under this 
Policy 3.800 may be terminated by the PLF at any 
time upon 30 days’ notice to participating Pro 
Bono Programs. 
 
(BOD 9/26/94; BOG 11/12/94; BOD 12/6/96; BOG 2/7/97; BOD 10/22/04; BOG 11/20/04) 

 
CHAPTER 4 

CLAIMS 
 
4.100 CLAIMS DEFENSE   
 
 The Chief Executive Officer will have the 
power and authority to appoint counsel for review 
and evaluation as well as to appoint counsel to 
defend a Covered Party in trial or on appeal.  Such 
appointments of counsel to review or defend will 
be made from the established Claims Defense 
Panel as have been designated by the Chief 
Executive Officer unless the Chief Executive 

Officer determines that it is necessary to retain 
other counsel because of conflicts, the need for 
special expertise, the need for services in a special 
venue, or for other reasons.  
 
4.150 CLAIMS MANAGEMENT 
 
(A)   The Chief Executive Officer will have 
responsibility for the following claims 
management functions:  
 
 (1) Evaluation, investigation, negotiation 
and defense of legal malpractice claims; 
 
 (2) Development of central, 
comprehensive and consistent policies to 
effectuate these claims-handling functions; 
 
 (3) Appointment and maintenance 
of a defense panel of qualified attorneys for 
defense of litigated malpractice cases; 
 
 (4) Appointment and maintenance 
of claims review attorneys on the defense panel 
with expertise in various fields of the law; 
 

(5) Assignment of cases to defense 
panel attorneys, and 
 

(6) Ensuring that the provisions of 
this policy manual, including the PLF Mission and 
Goals stated at Policy 1.250 and the provisions of 
this chapter, are fully complied with. 
 
(B) The Chief Executive Officer may delegate 
such duties and responsibilities as deemed 
appropriate.  The Chief Executive Officer will see 
that uniform billing procedures, formats and 
reports from the claims review and defense panel 
members are developed and implemented. 
 
(C) The Chief Executive Officer will utilize 
such outside technical experts in the investigation, 
evaluation and defense of claims as the Chief 
Executive Officer or his or her designees will deem 
appropriate, giving due consideration to the 
seriousness and exposure to loss in each case.  
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Such outside experts will be obtained from the 
defense panel where possible.  The Chief 
Executive Officer is authorized, however, to seek 
an expert opinion from an attorney not a member 
of the defense panel in the event no lawyer on the 
defense panel has the requisite expertise to 
furnish the requested opinion, or if the Chief 
Executive Officer determines that a non-defense 
panel expert is preferable. 
 
(D) Retention of Support Services:  The Chief 
Executive Officer will have the authority to retain 
outside experts, expert witnesses, investigators or 
consultants in connection with the handling or 
defense of any claim, action or suit. 
 
(E) Cost and Expense Records:  All employees 
of the PLF will maintain expense records with 
documentation, where possible, for all amounts 
expended by the PLF in such form as the Chief 
Executive Officer may require. 
 
(F) Notice to Board of Directors:  The Board 
of Directors will be notified immediately 
whenever the PLF, a member of the PLF staff, an 
agent of the PLF, or a Defense Panel member is 
informed that the PLF, staff member, agent, or 
panel member has been, will, or may be made a 
party, witness, or deponent, or has been, will, or 
may be the subject of a disciplinary complaint, in 
connection with the investigation or defense of a 
PLF claim. 
 
4.200 CLAIMS HANDLING PRACTICES AND 
PROCEDURES 
 
(A) The Professional Liability Fund and its 
Defense Panel shall: 
 

(1) Promptly acknowledge and act 
upon communications relating to claims; 
 

(2) Not misrepresent facts or 
Claims Made Plan provisions in handling and 
settling claims; 
 

(3) Accept or deny claims or 
coverage within a reasonable time after review 
of such information as is necessary in order to 
properly evaluate the claim or coverage. 
 

(4) Provide an explanation of the 
basis for the denial of any claim or coverage. 
 

(5) Attempt in good faith to 
promptly and equitably settle claims in which 
liability has become reasonably clear and 
damages have become reasonably 
ascertainable. 
 
(B) Claims Handling Practices and 
Procedures Manual:  The Chief Executive Officer 
will adopt and revise from time to time a Claims 
Handling Practices and Procedures Manual 
which will apply to all Claims Department 
activities. 
 
(C) Oversight by Claims Committee: 
 

(1) PLF staff will bring all new or 
difficult claims handling issues to the Claims 
Committee, together with such 
recommendations as staff may present.  The 
Claims Committee will instruct staff how to 
proceed, and the Committee’s decisions will be 
recorded by minutes distributed to all members 
of the PLF Board of Directors.  From time to time, 
the Chief Executive Officer will memorialize 
decisions of the Committee which have general 
and ongoing applicability through amendments 
to the Claims Handling Practices and Procedures 
Manual referred to in Subsection (B), and all 
amendments will be distributed to the PLF Board 
of Directors and the Board of Governors liaison.  
Decisions on issues which affect handling of 
claims by Defense Panel members will be 
communicated to them as provided at Policy 
4.500(C).  
 

(2) The Claims Committee will meet 
with the Chief Executive Officer and all claims 
attorneys at least annually to conduct a general 
review of PLF claims handling practices and 



PLF Policy Manual 
January 2020 Page 30 
 

procedures and to confirm that the PLF is 
following the claims handling practices and 
procedures established in this policy as well as 
the PLF’s Mission Statement and Claims Goals 
established under Policy 1.250.  The Board of 
Governors liaison to the PLF Board of Directors 
will be encouraged to attend this meeting.  The 
Claims Committee will thereafter report to the 
PLF Board of Directors and the Board of 
Governors liaison. 
 
(D) Outside Claims Department Audit: 
 
From time to time, but at least every five years, 
the PLF Board of Directors will commission a 
claims department audit by an outside auditor 
familiar with insurance program claims handling.  
The auditor will be asked (1) to conduct an 
ordinary claims department performance audit 
based on insurance industry standards, (2) 
confirm compliance with the claims handling 
practices and procedures established in this 
Chapter as well as the PLF’s Mission Statement 
and Claims Goals, and (3) to audit such other 
matters as the PLF Board of Directors may 
request.  A copy of each final audit report will be 
sent directly to each member of the PLF Board of 
Directors and the Board of Governors liaison. 
 
4.250 CONFIDENTIALITY AND PRIVILEGE 
 
(A) It is the policy of the Oregon State Bar that 
all claims records of the Professional Liability Fund 
are confidential and privileged in accordance with 
the laws of the State of Oregon and other 
applicable law.  No confidential or privileged claim 
records will be disclosed.  Where applicable, the 
confidentiality and privileges provided under ORS 
9.080(2), ORS 9.460(3), ORS Chapter 192.410 et 
seq., and the attorney-client and work product 
privileges, and other available protections will be 
asserted to the utmost against any attempts to 
obtain such information.  This includes, where 
applicable, a request for confidential claim files 
and records by the Oregon State Bar or the Oregon 
State Bar Board of Governors, except as provided 
in subsection (D) of this policy.  It is considered to 

be in the public interest and essential for purposes 
of the coverage afforded by the PLF and the 
complete cooperation of the members of the Bar 
that every effort be made to maintain 
confidentiality and privilege of all information 
acquired through the operation of the PLF. 
 
(B) The term “claims records” includes but is 
not limited to all reports of claims, actual or 
potential, questionnaires, reserve information, 
statistics, and all files and oral or written 
communications in any way relating to the 
investigation, repair, or defense of claims against 
any covered party. 
 
(C) (1) In accordance with this policy, 
the PLF will not respond to requests for claim 
information from third parties, with or without a 
waiver or authorization from the covered party.  
This policy will apply to requests received in 
connection with hiring decisions, judicial 
appointments, disciplinary proceedings, news 
stories, and similar matters. 

 
 (2) The PLF will respond to 
subpoenas and other litigation discovery 
requests seeking claim information, but will 
assert all available privileges and objections as 
appropriate.   

 
 (3) The PLF will respond to requests 
for claim information from a covered party, but 
will provide in writing only a basic listing of claim 
information from the PLF’s computer records 
(claim number, claimant, date of claim, and 
defense costs and indemnity paid).  Written claim 
information will be provided only to the covered 
party directly.  The PLF reserves the right not to 
provide any written claim information to a 
covered party if the PLF is not satisfied that the 
covered party’s request for written information is 
completely voluntary. 
 
(D) If the Oregon State Bar, Oregon State Bar 
Board of Governors, Professional Liability Fund, or 
Professional Liability Fund Board of Directors are 
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named parties in an action, confidential claim file 
information will be provided to all named 
defendants to the extent permitted by the Oregon 
Code of Professional Responsibility, ORS 9.460(3), 
ORS Chapter 192.410 et seq., the attorney-client 
privilege, work product privilege, and other 
fiduciary obligations owed by the PLF. 
 
(E) Any request by the Oregon State Bar 
Board of Governors for confidential claim file 
information from the Professional Liability Fund 
will be directed by the President of the Oregon 
State Bar Board of Governors to the Chair of the 
Professional Liability Fund Board of Directors.  No 
material or information will be released by the 
Oregon State Bar Board of Governors without first 
receiving the approval for such release from the 
Chair of the Professional Liability Fund Board of 
Directors. 
 
(F) The Chair of the Professional Liability 
Fund Board of Directors will review all public 
statements pertaining to confidential claim files 
and records made by the Oregon State Bar or 
Oregon State Bar Board of Governors for 
compliance with the claim file protections set 
forth in this section. 
 
(BOD 6/3/00; BOG 6/30/00) 
 

4.275 DISCLOSURE OF PLF INVOLVEMENT 
 
Except where legal, ethical, and professional 
constraints dictate otherwise, the PLF’s policy is 
to fully and voluntarily disclose to the claimant 
or the claimant’s attorney that the PLF is 
defending the claim, and to the court where the 
litigation is pending when the PLF is providing a 
defense to the covered party in that litigation. 
 
(BOD 1/19/01; BOG 1/26/01) 

 
4.300 FILE REPAIR 
 
(A) Any Oregon attorney covered by the 
Professional Liability Fund may contact the PLF for 
assistance concerning any act, error or omission 
which the Covered Party believes may give rise to 
a claim potentially covered under the Professional 

Liability Fund Plan.  This procedure will be known 
as “file repair.”  The decision whether to 
undertake file repair is discretionary with the PLF 
based upon all relevant factors. 
 
(B) If the PLF incurs any expense in the 
handling of the repair matter, then a claim file will 
be opened. 
 
(C) This service is designed to prevent or 
mitigate claims against Covered Parties, and all 
disclosures made to the PLF are confidential, 
privileged, and not subject to discovery in any 
subsequent suit, action, claim or proceeding in 
accordance with the laws of the State of Oregon 
and other applicable law. 
 
(D) The PLF’s strong preference is in favor of 
full and voluntary disclosure of the PLF’s 
involvement in a repair, but the final decision 
concerning disclosure will be left to repair 
counsel based on all legal, ethical, and 
professionalism requirements. 
 
4.350 RESERVING POLICY AND PROCEDURES 
 
(A) It is the policy of the Professional Liability 
Fund to establish both loss and expense reserves 
as quickly and accurately as possible as part of the 
claim file set-up procedure.  Consideration is to be 
given to the following factors in light of what is 
known at any given time: 
 
 (1) The degree of potential liability of 
the Covered Party for negligent acts or omissions. 
 
 (2) The nature and extent of the 
claimant’s damages. 
 
 (3) Coverage questions. 
 
 (4) Defenses available to the Covered 
Party on the malpractice issue. 
 
 (5) The nature of the underlying case. 
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 (6) Defenses available in the 
underlying case. 
 
 (7) Jurisdiction in which the claim is 
or would be filed. 
 
 (8) Mitigation efforts by claimant in 
the underlying case. 
 
 (9) Opinion of defense counsel. 
 
 (10) Character and reputation of the 
Covered Party and the claimant. 
 
 (11) General assessment of the 
overall situation, both as to the underlying and 
malpractice cases. 
 
 (12) Reports and assessments of 
liability received from outside experts.  
 
 (13) Such other factors as may be 
deemed relevant to the claim. 
 
(B) It is the PLF’s policy that all loss reserves 
will be reviewed by the Professional Liability Fund 
staff attorney assigned to the case at least every 
90 days, and more often if new information is 
received which bears on file evaluation. 
 
 
(BOD 10/14/16; BOG 11/19/16) 

 
4.400 CLAIM SETTLEMENT PROCEDURES  
 
(A) The Chief Executive Offer will appoint a 
designated member of the Board of Directors to 
review any claim for which a negotiated 
settlement of $100,001 or more is anticipated.  
Any negotiated claim settlement in the amount 
of $100,001 or more must be approved by the 
Director designated for review of the claim.  Any 
negotiated claim settlement in excess of 
$150,000 must be discussed by the Board of 
Directors in executive session pursuant to ORS 
192.660(2)(f) and (h), either at a Board meeting 
or by telephone conference call, but all final 
actions or decisions concerning negotiation and 

settlement of any claim for $100,001 or more 
will be made solely by the Chief Executive Officer 
or his staff designee with the approval of the 
designated director. 
(B) In the event a judgment has already 
been rendered against a covered party on a 
claim, there is an opportunity to satisfy the 
judgment or to settle the claim for an amount 
less than the judgment, and the PLF claims 
department wants to satisfy the judgment or 
enter into the settlement, any payment in the 
amount of $100,001 or more must be approved 
by the Director designated for review of the 
claim, but need not be discussed by the Board of 
Directors even if the payment is in excess of 
$150,000 unless the assigned Director so elects.  
Any payment in satisfaction of a judgment or in 
settlement in excess of $150,000 will be 
reported to the Board of Directors at its next 
regular meeting. 
 
(C) When the settlement or repair of any 
claim includes the purchase of real property the 
matter must be presented to the Board in the 
same manner as if it were the settlement of a 
claim in excess of $150,000.  If the purchase of 
real property is made, any subsequent change 
to the status of the property including the 
eviction of tenants, foreclosure of the property, 
or sale of the property must also be discussed 
by the Board of Directors, but all final actions or 
decisions concerning the real property will be 
made solely by the Chief Executive Officer or his 
or her staff designee with the approval of a 
designated-director. 
 
(D) In order to maintain the integrity of the 
claim-handling process, neither the Board of 
Directors nor any individual director will 
communicate with any claimant or any attorney 
for a claimant regarding any pending claim. 
 
(BOD 6/23/00; BOG 7/22/00; BOD 12/8/06; BOG 2/22/07; BOD 4/30/10; BOG 6/18/10) 
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4.450 MONTHLY CLAIM REPORTS 
 
 The Board will be provided with monthly 
reports indicating pertinent details of all claims 
closed in the preceding calendar month. 
 
4.500 DEFENSE PANEL 
 
(A) A Defense Panel has been established to 
assist the Chief Executive Officer in the handling of 
claims against the Professional Liability Fund.  
Members of the panel are called upon to evaluate 
claims, make recommendations as to claims 
handling, advise regarding coverage, work on 
claims repair matters, and represent Covered 
Party attorneys against whom claims have been 
made. 
 
(B) Attorneys may be added to or deleted 
from the Defense Panel from time to time by the 
Chief Executive Officer after consultation with the 
Defense Panel Committee of the Board of 
Directors. 
 
(C) The Defense Panel will be chosen from 
attorneys who have expertise in handling the 
defense of legal malpractice cases.  Experience in 
handling insurance defense cases and general tort 
litigation is desirable.  Panel members should be 
appointed in all geographical areas of the state 
where legal malpractice litigation occurs, and 
where attorneys with the requisite expertise are 
available.  Defense Panel members will be 
informed in writing of the PLF’s Mission Statement 
and Claims Goals, and the requirements and 
standards of this chapter when added to the panel 
and at least every two years thereafter, and these 
same requirements and standards will be 
discussed with the Defense Panel at any general 
meeting or seminar scheduled for the Panel.  
 
(D) The Defense Panel members will be paid 
the hourly rate which they normally charge for 
defense work.  The Professional Liability Fund may 
set a maximum hourly rate for claims review work 
by panel members. 
 

(E) Uniform billing procedures for use by 
Defense and Review Panel members will be 
developed and provided to panel members.  Strict 
adherence to these procedures will be required, 
and the panel members will be required to agree 
to such procedures as a condition of appointment.  
As an additional condition of appointment, panel 
members must agree to arbitrate any disputes 
which may arise over fee bills.  All fee bills 
submitted by Defense Panel members will be 
subject to review and approval by the Chief 
Executive Officer or designee.  The Chief Executive 
Officer will attempt to work out any dispute over 
fees which may occur, and if unable to do so, will 
submit the disputed fee to arbitration. 
 
(F) The Chief Executive Officer has authority 
to select an attorney not presently on the defense 
panel, if necessary, to provide legal services when 
required due to conflicts preventing use of a 
defense panel member, the need for special 
expertise, the need for services in an unusual 
forum, or for other special reasons. 
 
(G) No member of the Defense Panel, nor any 
other attorney employed by the Professional 
Liability Fund in the defense of claims against 
Covered Parties, nor any member of their 
respective firms, will represent a claimant in 
prosecuting a claim against the Professional 
Liability Fund or against any Covered Party if the 
claim is or may be covered by the PLF in whole or 
part.  This limitation will not apply: 
 
 (1) where a third party or cross-claim 
should, in the judgment of the attorney defending 
a claim for the Professional Liability Fund, be 
prosecuted in order to fully represent the interests 
of the Covered Party-attorney, or  
 
 (2) where a third party or cross-claim 
should, in the judgment of the attorney, be made 
against an attorney in order to represent the 
interests of the client and the attorney could not 
reasonably anticipate the necessity of making such 
a claim against an attorney at the time the 
attorney began working on the matter. 
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(H) No member of the Defense Panel, nor any 
other attorney employed by the Professional 
Liability Fund in the defense of claims against 
covered parties, nor any member of their 
respective firms, will act as personal counsel for 
any Covered Party concerning a claim which is or 
may be within the coverage provisions of the 
Professional Liability Fund, or represent any party 
in litigation against or involving the Professional 
Liability Fund. 
 
(I) No member of the Defense Panel, nor any 
other attorney employed by the Professional 
Liability Fund in the defense of claims against 
Covered Parties, nor any member of their 
respective firms, will serve as an expert witness for 
any claimant in prosecuting a claim against the 
Professional Liability Fund or against any Covered 
Party if the claim is or may be covered by the PLF 
in whole or part. 
 
(J) Attorneys hired by the PLF will comply 
with all requirements of the Defense Panel File 
Reporting Guidelines. 
 
(K) All members of the Defense Panel are 
required to maintain malpractice coverage of not 
less than $700,000.00 in excess of current Claims 
Made Plan limits. 
 
(BOD 9/15/06; BOG 11/18/06) 
 

4.550 DEFENSE PANEL FILE REPORTING 
GUIDELINES 
 
 The Chief Executive Officer will adopt and 
revise from time to time Defense Panel File 
Reporting Guidelines which will apply to all Claims 
Department activities. 
 
4.600 LEGAL RESEARCH LIBRARY 
 
 The Professional Liability Fund shall 
maintain a legal research library covering the law 
of professional liability and the substantive legal 
areas in which the frequency of malpractice claims 
is high.  

 
4.650 PUBLICATIONS AND TRAINING 
 
 The Fund shall subscribe to such 
publications dealing with legal malpractice as are 
available, and the Chief Executive Officer, staff 
attorneys, and defense panel members shall be 
required to attend conferences or seminars, and 
to study to improve their knowledge concerning 
Professional Liability Fund and personal and 
practice management assistance, on an ongoing 
basis. 
 
(BOD 6/23/00; BOG 6/30/00; BOD 8/27/04; BOG 10/13/04; BOD 10/22/04; BOG 
11/20/04) 
 

CHAPTER 5 
FINANCIAL 

 

5.100 BANKING 
 
(A) The Board of Directors will designate bank 
depositories under the standard bank resolution 
forms.  Authorized signatories to such bank 
accounts will be the Chief Executive Officer or 
Chief Financial Officer or one or more employees 
designated by the Chief Executive Officer and 
reported to the Board of Directors.  One signature 
will be required on any check under $10,000, with 
two signatures required on any check of $10,000 
or more.  At least one signature on any check of 
$25,000 or more will be the signature of the Chief 
Executive Officer or the Chief Financial Officer. In 
the absence of the CEO and CFO, either one may 
designate either the Director of Administration, 
Director of Claims, or Director of Personal and 
Practice Management. 
 
(B) Any check payable to a Director, the Chief 
Executive Officer, or the Chief Financial Officer will 
bear two signatures, not to include the signature 
of the payee. 
 
(C) The Chief Executive Officer or Chief 
Financial Officer will review a copy or record of any 
check not signed by either of them, together with 
supporting documentation, within ten days of 
disbursement. 
 
(BOD 12/6/91; BOG 3/13/92; BOD 12/3/93; BOG 3/12/94; BOD 11/02/15; BOG 
11/20/15)(BOD 12/3/93; BOG 3/12/94; BOD 8/24/18; BOG 09/21/18) 
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MEMORANDUM 

DATE: February 4, 2019 

TO: PLF Board of Directors Claims Committee: 
Robert Raschio (Chair), Saville Easley, Holly Mitchell, Megan Livermore 

PLF Claims Attorneys: 
John Berge, Matt Borrillo, Heather Bowman, Maureen DeFrank, Holli Houston, Amy 
Hoven, Sharnel Mesirow, Patricia Nation, Pam Stendahl, Brad Tompkins, Sarah Troutt 

PLF CEO: 
Carol Bernick 

OSB Board of Governors Liaisons: 
John Bachofner, Robert Gratchner, Thomas C. Peachey 

OSB CEO: 
Helen Hierschbiel 

FROM: Madeleine S. Campbell 

RE: PLF Claims Committee / PLF Claims Department Annual Joint Meeting 
Friday, February 8, 2019, at 8:00 a.m. 

 

Pursuant to PLF Policy 4.200(C)(2), the PLF Claims Committee will meet with the Claims Department 
at the PLF office on February 8, 2018, at 8:00 a.m. The BOG liaisons are also invited to attend the 
meeting. 

PLF Policies: 

The purpose of the meeting is to review PLF claims handling practices and procedures, and to confirm 
the PLF is following the claims handling practices and procedures established in the PLF Policies and 
Mission Statement and Claims Goals established under Policy 1.250. Attached (Attachments A through 
C, respectively) are copies of Policy 1.250, Policy 2.300, and Chapter 4 from the PLF Bylaws and Policy 
Manual (rev. January 2019). 

Based on my observations during the past year, including bi-annual individual claim reviews with each 
Claims Attorney, all Claims Attorneys conduct themselves in a manner consistent with the Mission and 
Goals of the PLF, and meet or exceed our goal of being professional, ethical, and competent in the 
performance of their duties.  During what was a very busy year involving many difficult challenges and 
changes, I believe the service of my colleagues was outstanding. 

  

http://www.osbplf.org/
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Other Matters: 

1. Cooperation Issues  

One of the difficulties we occasionally face in handling claims are situations in which the Covered Party 
takes actions that interfere with the reasonable settlement or appropriate defense of the claim.  We 
would like to discuss cooperation issues with the Committee and obtain your views as to the appropriate 
handling of these situations.  

Although most Covered Parties are very cooperative with the PLF, there are a few situations where a 
Covered Party may cause a claim to become inflated, or difficult to handle or defend. For example, a 
Covered Party may have an important ongoing relationship with the claimant and feel motivated to 
maximize the claimant’s recovery from the PLF in order to please the claimant or keep the claimant as a 
client. In other cases, the Covered Party may simply overvalue the claim out of a sense of guilt or loyalty 
to the claimant.  In either case, the Covered Party may become aligned with the claimant and adverse to 
the PLF. 

In addition, while it is appropriate for the Covered Party to disclose truthfully and accurately any error 
or omission to the client, we sometimes see broad admissions occurring even before PLF involvement. 
Some admissions may also exaggerate the error or its impact.  On occasion, the Covered Party may also 
represent to the claimant that the PLF will pay some particular amount to the claimant in settlement.  

Section VIII of the PLF Primary Coverage Plan contains duties of cooperation applicable to all Covered 
Parties. Under the cooperation provisions, the Covered Party may not communicate with the claimant 
without the prior written consent of the PLF and must assist, cooperate and communicate with the PLF 
in any way necessary to investigate, defend, repair, settle or otherwise resolve the claim.  In addition, 
unless the PLF provides advance written consent, a Covered Party may not make statements that bind 
or prejudice the PLF. The Plan prohibits a Covered Party from making any representation to the 
claimant that the claimant will be indemnified, or from making any representation as to the value or 
potential value of a claim. 

Of course, when these issues arise, the PLF will remind the Covered Party of the cooperation provisions 
under the Plan and let the Covered Party know that lack of cooperation may compromise any coverage. 
We are interested, however, in the Committee’s views regarding the enforcement of the cooperation 
provisions and what response you believe is appropriate when a Covered Party is clearly violating these 
provisions in a manner that inflates the claim or makes it difficult to defend. 

2. Quarterly Claims Meetings 

We would like to discuss the question of whether the Quarterly Claims Committee meeting continues to 
have the most useful function or whether it should be modified in order to have greater utility for both 
the Claims Committee and the PLF. 
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Pursuant to Policy 2.300(A)(1), each quarter there is a meeting of the Claims Committee and the PLF 
regarding claims that meet a certain threshold of expense. The primary purpose of the meeting is to 
discuss cases that fit within the following categories: 

1. Indemnity reserves greater than or equal to $50,000 and/or expense reserves greater than or 
equal to $200,000 (“High Indemnity Claims”); and 

2. Indemnity reserves less than $50,000 and expense reserves greater than or equal to $50,000 and 
less than $200,000 (“High Expense Claims”). 

We understand the Quarterly Claims Committee meetings began many years ago when the PLF was 
smaller and $50,000 was worth much more than it is worth today.  Presumably, these quarterly meetings 
allowed the Board to monitor the PLF, make sure it was handling large claims wisely and ensure the 
PLF could meet its obligations and survive as an organization.  

Over the years the reserve threshold for the Quarterly Claims Committee meetings has not been 
modified to account for inflation.  Because defense and indemnity costs have increased over time, the 
number of claims falling within the reserve criteria has also climbed.  As a result, it is not possible to go 
into any depth regarding these individual claims during our quarterly meetings.  For example, as of the 
last Quarterly Claims Committee meeting, there were 110 claims falling within the applicable reserve 
criteria. 

Before 2018, the Director of Claims provided the Committee with a print out containing certain 
information regarding all open claims falling within the high expense and high indemnity categories. 
During a conference call, he also provided the Committee with an oral summary of each new claim 
falling within these categories. (Typically, there may between 25 and 35 new claims.) 

Since, 2019 we have changed the Quarterly Claims Meeting so that in each quarter we provide the 
Committee with a written summary of all new claims meeting the current reserve criteria.  We do this, 
rather than simply provide the print out because the print out is based on initial information and does 
not usually reflect the most current status of the matter.  During the meeting, we point out and discuss a 
few claims that may be of interest to the Committee or raise policy issues and seek the thoughts and 
questions of the Committee regarding any of the new claims or issues of general policy raised by the 
claims.  

While the Quarterly Claims Meeting provides the Committee with detailed information regarding 
particular claims that hit certain reserve criteria, we do not know how informative this individual claim 
information is for the Committee members.  

One possible alternative to the Quarterly Claims Meeting would be to have semi-annual meetings of the 
Claims Committee where the PLF provides the Committee with bigger picture information like claims 
trends, claims volume, claims reserves, claims statistics, office closure statistics, claims handling issues, 
defense cost issues and general matters of policy.  We could, of course, illustrate broader issues using 
particular claims and still receive the benefit of the Committee’s thoughts and ideas regarding 
particularly problematic claims or categories of claims.  We could do these meetings in connection with 
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a Board meeting (e.g. beginning at 8 am like this meeting) or by conference call. These are just some 
ideas. We invite the thoughts of the Committee on this or any other alternative you may find more 
helpful.  Of course, if the Committee believes the current procedure is a good vehicle for providing 
information, and discussing claims issues, we can easily continue the meetings in their current form.  

3. Review of Claims Handling Issues Discussed at 2018 Joint Annual Meeting 

In view of the fact that the Claims Committee has a new Chair and a new member, we are attaching a 
copy of the memorandum containing a description of the issues discussed last year at the Joint Annual 
Meeting (Attachment D).  During that meeting we reached a consensus regarding various claims 
handling issues. We would like to confirm with the current members of the Committee either that they 
continue to share the same views or to answer any questions or discuss any different points of view or 
ideas any of the Committee may have on these issues.  The conclusions reached at the last meeting are 
set forth in the attached Summary (Attachment E).  

 

Attachments: 

Attachment A: Policy 1.250 (PLF Bylaws and Policy Manual, rev. January 2019) 
Attachment B: Policy 2.300 (PLF Bylaws and Policy Manual, rev. January 2019) 
Attachment C: Chapter 4 (PLF Bylaws and Policy Manual, rev. January 2019) 
Attachment D: Memorandum 2018 Joint Annual Meeting 
Attachment E: Summary of 2018 Joint Annual Meeting 
 
MSC/ms/km 
 
c: Cindy Hill (w/att.) 
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PROFESSIONAL LIABILITY FUND BOARD OF DIRECTORS POLICIES 

CHAPTER 1 
GENERAL POLICIES 

1.100 ESTABLISHMENT AND AMENDMENT OF 
POLICIES 

The Board of Directors of the 
Professional Liability Fund and the Bar Board 
of Governors adopt the following policies 
to govern the operations of the Fund.  
These policies may be amended from time to 
time by the Board of Directors in the same 
manner as other business is conducted according 
to the Bylaws of the Oregon State Bar 
Professional Liability Fund, and may be 
supplemented by other policies established by 
resolution of the Board.  The PLF may also 
make exceptions to these policies on a case-
by-case basis as warranted, and no rights are 
vested in any person by reason of the 
existence of these policies. 

1.150 APPLICABLE OREGON STATUTES; 
APPLICABLE BOARD OF GOVERNORS BYLAWS, 
POLICIES, AND RESOLUTIONS:  

The Professional Liability Fund 
will operate in compliance with ORS 9.080, 
9.191, 9.200, and other applicable statutes, and 
with all bylaws, policies, and resolutions of the 
OSB Board of Governors pertaining to the Fund. 

1.250 MISSION STATEMENT AND GOALS 
OF THE PROFESSIONAL LIABILITY FUND 

STATEMENT OF MISSION:  The mission of the 
Professional Liability Fund is to provide 
primary professional liability coverage to 
Oregon lawyers in the private practice of law.  
In doing so, the public is served.  We also 
provide additional coverage and services that 
support our primary coverage program. 

GOAL NO. 1 – To provide the mandatory 
professional liability coverage consistent with 
a sound financial condition, superior 
claims handling, efficient administration, and 
effective personal and practice management 
assistance. 

PLF Policy Manual 
January 2019 

(BOD 8/27/04; BOG 10/13/04) 

GOAL NO. 2 - Full Funding of Claims and Net 
Position:  To maintain full funding of estimated 
claim liabilities net of reinsurance.  In addition to 
full funding, a positive net position may be 
maintained to stabilize assessments. 

(BOD 5/14/04; BOG 6/11/04; BOD 10/16/15; BOG 11/20/15) 

GOAL NO. 3 - Relationship to Board of Governors 
and Bar Staff:  To maintain a positive relationship 
with the Bar Governors and Bar staff to create 
support and confidence for the Fund, and to 
realize cost savings and economies from joint 
action while maintaining a necessary degree of 
autonomy. 

GOAL NO. 4 - Support of Oregon Attorneys:  To 
maintain an active communication with Oregon 
attorneys in order to understand and serve their 
needs. 

(BOD 7/31/03; BOG 9/18/03) 

ADMINISTRATION GOAL NO. A-1 - 
Administration and Staffing Costs:  To keep 
administrative costs as low as possible, consistent 
with superior management and employing the 
best staff available. 

ADMINISTRATION GOAL NO. A-2 - Staff Training 
and Advancement:  To improve the knowledge, 
ability, and morale of the staff by providing 
opportunities for training and advancement on a 
cost-effective basis. 

CLAIMS GOAL NO. C-1 - Claims Handling:  Claims will 
be handled in a professional, ethical, and efficient 
manner which is consistent with the Fund’s Claims 
Made Plan, applicable statutes and case law, the 
Oregon Code of Professional Responsibility, and the 
Statement of Professionalism.  The Professional 
Liability Fund’s claims evaluation, defense, 
settlement, and repair practices will comport with 
these standards.  The Professional Liability Fund will 
instruct the members of its Defense Panel to follow 
the standards set forth in Claims Goal No. C-1. 

Attachment A - Page 1 of 2
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PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-1 - Decreasing 
Legal Malpractice:  To decrease the severity and 
frequency of legal malpractice, with a 
corresponding reduction in indemnity payments 
and defense costs. 

PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-2 - Coordination 
with Bar Education Programs:  To increase the 
effectiveness of the Fund’s personal and practice 
management assistance programs through 
coordination and participation with the Bar’s 
education programs. 

PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-3 - Oregon 
Attorney Assistance Program:  To promote and 
increase the effectiveness of the Oregon Attorney 
Assistance Program. 

PERSONAL AND PRACTICE MANAGEMENT 
ASSISTANCE GOAL NO. PPMA-4 -  Coordination 
with Bar Assistance Programs:  To increase the 
effectiveness of the Fund’s loss prevention 
activities through coordination with the Bar’s 
assistance programs. 

EXCESS PROGRAM GOAL NO. E-1 - Excess Liability 
Program:  To manage an excess liability program 
within the Professional Liability Fund which 
operates at no expense to the mandatory primary 
fund and provides optional layers of excess 
coverage on a stable, long-term, underwritten 
basis. 

(BOD 6/26/92; BOG 9/22/92; BOD 7/16/93; BOG 8/13/93; BOD 8/11/95; BOG 11/12/95; 
BOD 6/23/00; BOG 6/30/00; BOD 5/14/04; BOG 6/11/04; BOD 8/27/04; BOG 10/13/04; 
BOD 10/22/04; BOG 11/20/04) 

1.300 BUSINESS PRACTICES 

The Professional Liability Fund will 
utilize the best business practices developed 
by the private insurance industry and private 
law firms, and to tailor those practices to 
benefit the operation of the Professional 
Liability Fund. 

(BOD 10/22/04; BOG 11/20/04) 
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2.300 COMMITTEES 

(A) The following are the PLF Board of
Directors committees:

(1) Claims:  Carries out the duties
specified in Policy 4.200(C).  Conducts quarterly 
review of all pending claims with defense costs 
or indemnity reserves of $50,000 or more. 
Advises the Chief Executive Officer on a periodic 
basis concerning (a) selection and removal of 
Defense Panel members, (b) review, revision, 
and development of Defense Panel policies and 
procedures as needed, and (c) the need for and 
content and scheduling of Defense Panel 
workshops.  Conducts periodic review of claims 
handling. 

(2) Coverage:  Formulates 
recommendations for changes in the Claims Made 
Plans and related PLF Policies for consideration by 
the Board of Directors. 

(3) Excess Program: Advises CEO
regarding underwriting decisions for a PLF Excess 
Program as outlined in Chapter 7.  Recommends 
changes to Excess Program policies. 

(4) Executive:  Acts on behalf of the
Board of Directors pursuant to Article 6.1 of the 
PLF Bylaws. 

(5) Finance and Investments:
Reviews the PLF’s annual budget and 
recommends proposed budget to the Board of 
Directors.  Reviews actuarial reports and estimates 
of the PLF’s estimated claim liabilities and makes 
recommendations to the Board of Directors 
regarding financial presentation of claim liabilities. 
Monitors Fund investments and presents 
recommendations for changes in investment 
policy to the Board of Directors.   Makes 
recommendations to the Board of Directors 
regarding the selection of the independent 
financial auditor;reviews each financial audit 
report and recommends any actions based on 
those reports.   

(BOD 5/14/04; BOG 6/11/04); BOD 12/07/18; BOG…Pending 

 (7) Long Range Planning/ 
Communications:  Develops issues for discussion by the 
Board of Directors at periodic annual long range planning 
meeting and presents the issues at the meeting. 

(8) Loss Prevention: Makes 
recommendations regarding loss prevention 
programming and practices. 

(BOD 10/19/18; BOG 11/17/18) 

(9) Personal and Practice Management 
Assistance: Consists of the entire PLF Board of Directors 
and is created by ORS 9.568. Provides personal and 
practice management assistance through the Oregon 
Attorney Assistance Program (OAAP) and the Practice 
Management Advisor Program (PMAP) as described in 
PLF Policy 6.150. 

(10) Special Issues Committee:  This
committee was created on June 30, 2000 as part 
of the OSB/PLF Governance Task Force.  The 
committee convenes (1) whenever there is a 
potential controversial claims defense strategy 
sought to be used in a PLF claim or defense; or 
(2) when a lawsuit is filed, or a written claim or
demand in excess of $300,000 is made, against
the PLF as an entity.

This committee is a standing committee 
comprised of three members of the Board of 
Governors and three members of the Board of 
Directors.  One of the three members from the 
Board of Governors will be a public member and 
one of the three members from the Board of 
Directors will be a public member.  The terms of 
appointment will be for one calendar year and 
are renewable so long as the appointee remains 
on the Board of Governors or the Board of 
Directors. 

In order to decide whether a potentially 
controversial claims defense strategy is 
appropriate, the Special Issues Committee will 
obtain the input of the PLF Claims Director, the 
PLF Claims Attorney assigned to the case, the 
outside counsel retained to defend the case and 
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any other parties deemed necessary to fully 
consider the propriety of the proffered defense 
strategy. 

Once the business of the Special Issues 
Committee has been considered, it will render its 
decision, which is binding to the extent 
permitted by law, regarding the appropriateness 
of proceeding with the proposed strategy.  This 
decision will be reached by majority vote among 
the committee members.  In the event the 
committee fails to render an opinion by majority 
vote, said business will be referred to the full 
Board of Governors and Board of Directors for 
resolution at a joint board meeting. 

In order to consider litigation in which the PLF is 
a named defendant, the Special Issues 
Committee shall, at their discretion, call parties 
deemed necessary to assist in evaluating the 
nature, merits and further steps needed by the 
PLF to defend such litigation. 

All Special Issues Committee meetings and 
Special Issues Committee agenda items referred 
out to for joint deliberation by the Board of 
Governors and the Board of Directors will be 
designated closed executive session. 

(BOD 08/10/12; BOG 11/10/12) 

(B) The Chairperson may designate additional 
committees as appropriate, and will appoint the
membership of each committee.  Non-directors
are eligible to serve on committees.

(BOD 12/4/92; BOG 1/22/93; BOD 6/30/97; BOG 7/26/97; BOD 11/19/99; BOG 1/28/00; 
BOD 6/23/00; BOG 6/30/00; BOD 10/22/04; BOG 11/20/04; BOD 6/17/05; BOG 6/24/05) 
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(BOD 9/26/94; BOG 11/12/94; BOD 12/6/96; BOG 2/7/97; BOD 10/22/04; BOG 11/20/04) 

CHAPTER 4 
CLAIMS 

4.100 CLAIMS DEFENSE  

The Chief Executive Officer will have the 
power and authority to appoint counsel for review 
and evaluation as well as to appoint counsel to 
defend a Covered Party in trial or on appeal.  Such 
appointments of counsel to review or defend will 
be made from the established Claims Defense 
Panel as have been designated by the Chief 
Executive Officer unless the Chief Executive 

PLF Policy Manual 
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Officer determines that it is necessary to retain 
other counsel because of conflicts, the need for 
special expertise, the need for services in a special 
venue, or for other reasons.  

4.150 CLAIMS MANAGEMENT 

(A) The Chief Executive Officer will have
responsibility for the following claims
management functions:

(1) Evaluation, investigation, negotiation
and defense of legal malpractice claims; 

(2) Development of central, 
comprehensive and consistent policies to 
effectuate these claims-handling functions; 

(3) Appointment and maintenance
of a defense panel of qualified attorneys for 
defense of litigated malpractice cases; 

(4) Appointment and maintenance
of claims review attorneys on the defense panel 
with expertise in various fields of the law; 

(5) Assignment of cases to defense
panel attorneys, and

(6) Ensuring that the provisions of
this policy manual, including the PLF Mission and 
Goals stated at Policy 1.250 and the provisions of 
this chapter, are fully complied with. 

(B) The Chief Executive Officer may delegate
such duties and responsibilities as deemed
appropriate.  The Chief Executive Officer will see
that uniform billing procedures, formats and
reports from the claims review and defense panel
members are developed and implemented.

(C) The Chief Executive Officer will utilize
such outside technical experts in the investigation, 
evaluation and defense of claims as the Chief
Executive Officer or his or her designees will deem 
appropriate, giving due consideration to the
seriousness and exposure to loss in each case.
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Such outside experts will be obtained from the 
defense panel where possible.  The Chief 
Executive Officer is authorized, however, to seek 
an expert opinion from an attorney not a member 
of the defense panel in the event no lawyer on the 
defense panel has the requisite expertise to 
furnish the requested opinion, or if the Chief 
Executive Officer determines that a non-defense 
panel expert is preferable. 

(D) Retention of Support Services:  The Chief
Executive Officer will have the authority to retain
outside experts, expert witnesses, investigators or 
consultants in connection with the handling or
defense of any claim, action or suit.

(E) Cost and Expense Records:  All employees 
of the PLF will maintain expense records with
documentation, where possible, for all amounts
expended by the PLF in such form as the Chief
Executive Officer may require.

(F) Notice to Board of Directors:  The Board
of Directors will be notified immediately
whenever the PLF, a member of the PLF staff, an
agent of the PLF, or a Defense Panel member is
informed that the PLF, staff member, agent, or
panel member has been, will, or may be made a
party, witness, or deponent, or has been, will, or
may be the subject of a disciplinary complaint, in
connection with the investigation or defense of a
PLF claim.

4.200 CLAIMS HANDLING PRACTICES AND 
PROCEDURES 

(A) The Professional Liability Fund and its
Defense Panel shall:

(1) Promptly acknowledge and act
upon communications relating to claims; 

(2) Not misrepresent facts or
Claims Made Plan provisions in handling and 
settling claims; 

(3) Accept or deny claims or
coverage within a reasonable time after review 
of such information as is necessary in order to 
properly evaluate the claim or coverage. 

(4) Provide an explanation of the
basis for the denial of any claim or coverage. 

(5) Attempt in good faith to
promptly and equitably settle claims in which 
liability has become reasonably clear and 
damages have become reasonably 
ascertainable. 

(B) Claims Handling Practices and
Procedures Manual:  The Chief Executive Officer
will adopt and revise from time to time a Claims
Handling Practices and Procedures Manual
which will apply to all Claims Department
activities.

(C) Oversight by Claims Committee:

(1) PLF staff will bring all new or
difficult claims handling issues to the Claims 
Committee, together with such 
recommendations as staff may present.  The 
Claims Committee will instruct staff how to 
proceed, and the Committee’s decisions will be 
recorded by minutes distributed to all members 
of the PLF Board of Directors.  From time to time, 
the Chief Executive Officer will memorialize 
decisions of the Committee which have general 
and ongoing applicability through amendments 
to the Claims Handling Practices and Procedures 
Manual referred to in Subsection (B), and all 
amendments will be distributed to the PLF Board 
of Directors and the Board of Governors liaison. 
Decisions on issues which affect handling of 
claims by Defense Panel members will be 
communicated to them as provided at Policy 
4.500(C).  

(2) The Claims Committee will meet
with the Chief Executive Officer and all claims 
attorneys at least annually to conduct a general 
review of PLF claims handling practices and 
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procedures and to confirm that the PLF is 
following the claims handling practices and 
procedures established in this policy as well as 
the PLF’s Mission Statement and Claims Goals 
established under Policy 1.250.  The Board of 
Governors liaison to the PLF Board of Directors 
will be encouraged to attend this meeting.  The 
Claims Committee will thereafter report to the 
PLF Board of Directors and the Board of 
Governors liaison. 

(D) Outside Claims Department Audit:

From time to time, but at least every five years, 
the PLF Board of Directors will commission a 
claims department audit by an outside auditor 
familiar with insurance program claims handling. 
The auditor will be asked (1) to conduct an 
ordinary claims department performance audit 
based on insurance industry standards, (2) 
confirm compliance with the claims handling 
practices and procedures established in this 
Chapter as well as the PLF’s Mission Statement 
and Claims Goals, and (3) to audit such other 
matters as the PLF Board of Directors may 
request.  A copy of each final audit report will be 
sent directly to each member of the PLF Board of 
Directors and the Board of Governors liaison. 

4.250 CONFIDENTIALITY AND PRIVILEGE 

(A) It is the policy of the Oregon State Bar that 
all claims records of the Professional Liability Fund 
are confidential and privileged in accordance with
the laws of the State of Oregon and other
applicable law.  No confidential or privileged claim 
records will be disclosed.  Where applicable, the
confidentiality and privileges provided under ORS
9.080(2), ORS 9.460(3), ORS Chapter 192.410 et
seq., and the attorney-client and work product
privileges, and other available protections will be
asserted to the utmost against any attempts to
obtain such information.  This includes, where
applicable, a request for confidential claim files
and records by the Oregon State Bar or the Oregon 
State Bar Board of Governors, except as provided
in subsection (D) of this policy.  It is considered to

be in the public interest and essential for purposes 
of the coverage afforded by the PLF and the 
complete cooperation of the members of the Bar 
that every effort be made to maintain 
confidentiality and privilege of all information 
acquired through the operation of the PLF. 

(B) The term “claims records” includes but is
not limited to all reports of claims, actual or
potential, questionnaires, reserve information,
statistics, and all files and oral or written
communications in any way relating to the
investigation, repair, or defense of claims against
any covered party.

(C) (1) In accordance with this policy,
the PLF will not respond to requests for claim
information from third parties, with or without a
waiver or authorization from the covered party.
This policy will apply to requests received in
connection with hiring decisions, judicial
appointments, disciplinary proceedings, news
stories, and similar matters.

(2) The PLF will respond to
subpoenas and other litigation discovery 
requests seeking claim information, but will 
assert all available privileges and objections as 
appropriate.   

(3) The PLF will respond to requests
for claim information from a covered party, but 
will provide in writing only a basic listing of claim 
information from the PLF’s computer records 
(claim number, claimant, date of claim, and 
defense costs and indemnity paid).  Written claim 
information will be provided only to the covered 
party directly.  The PLF reserves the right not to 
provide any written claim information to a 
covered party if the PLF is not satisfied that the 
covered party’s request for written information is 
completely voluntary. 

(D) If the Oregon State Bar, Oregon State Bar
Board of Governors, Professional Liability Fund, or 
Professional Liability Fund Board of Directors are
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named parties in an action, confidential claim file 
information will be provided to all named 
defendants to the extent permitted by the Oregon 
Code of Professional Responsibility, ORS 9.460(3), 
ORS Chapter 192.410 et seq., the attorney-client 
privilege, work product privilege, and other 
fiduciary obligations owed by the PLF. 

(E) Any request by the Oregon State Bar
Board of Governors for confidential claim file
information from the Professional Liability Fund
will be directed by the President of the Oregon
State Bar Board of Governors to the Chair of the
Professional Liability Fund Board of Directors.  No
material or information will be released by the
Oregon State Bar Board of Governors without first
receiving the approval for such release from the
Chair of the Professional Liability Fund Board of
Directors.

(F) The Chair of the Professional Liability
Fund Board of Directors will review all public
statements pertaining to confidential claim files
and records made by the Oregon State Bar or
Oregon State Bar Board of Governors for
compliance with the claim file protections set
forth in this section.

(BOD 6/3/00; BOG 6/30/00) 

4.275 DISCLOSURE OF PLF INVOLVEMENT 

Except where legal, ethical, and professional 
constraints dictate otherwise, the PLF’s policy is 
to fully and voluntarily disclose to the claimant 
or the claimant’s attorney that the PLF is 
defending the claim, and to the court where the 
litigation is pending when the PLF is providing a 
defense to the covered party in that litigation. 

(BOD 1/19/01; BOG 1/26/01) 

4.300 FILE REPAIR 

(A) Any Oregon attorney covered by the
Professional Liability Fund may contact the PLF for
assistance concerning any act, error or omission
which the Covered Party believes may give rise to
a claim potentially covered under the Professional

Liability Fund Plan.  This procedure will be known 
as “file repair.”  The decision whether to 
undertake file repair is discretionary with the PLF 
based upon all relevant factors. 

(B) If the PLF incurs any expense in the
handling of the repair matter, then a claim file will
be opened.

(C) This service is designed to prevent or
mitigate claims against Covered Parties, and all
disclosures made to the PLF are confidential,
privileged, and not subject to discovery in any
subsequent suit, action, claim or proceeding in
accordance with the laws of the State of Oregon
and other applicable law.

(D) The PLF’s strong preference is in favor of
full and voluntary disclosure of the PLF’s
involvement in a repair, but the final decision
concerning disclosure will be left to repair
counsel based on all legal, ethical, and
professionalism requirements.

4.350 RESERVING POLICY AND PROCEDURES 

(A) It is the policy of the Professional Liability
Fund to establish both loss and expense reserves
as quickly and accurately as possible as part of the
claim file set-up procedure.  Consideration is to be 
given to the following factors in light of what is
known at any given time:

(1) The degree of potential liability of 
the Covered Party for negligent acts or omissions. 

(2) The nature and extent of the
claimant’s damages. 

(3) Coverage questions.

(4) Defenses available to the Covered
Party on the malpractice issue. 

(5) The nature of the underlying case. 
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(6) Defenses available in the
underlying case. 

(7) Jurisdiction in which the claim is
or would be filed. 

(8) Mitigation efforts by claimant in
the underlying case. 

(9) Opinion of defense counsel.

(10) Character and reputation of the
Covered Party and the claimant. 

(11) General assessment of the
overall situation, both as to the underlying and 
malpractice cases. 

(12) Reports and assessments of
liability received from outside experts. 

(13) Such other factors as may be
deemed relevant to the claim. 

(B) It is the PLF’s policy that all loss reserves
will be reviewed by the Professional Liability Fund
staff attorney assigned to the case at least every
90 days, and more often if new information is
received which bears on file evaluation.

(BOD 10/14/16; BOG 11/19/16) 

4.400 CLAIM SETTLEMENT PROCEDURES 

(A) The Chief Executive Offer will appoint a
designated member of the Board of Directors to
review any claim for which a negotiated
settlement of $100,001 or more is anticipated.
Any negotiated claim settlement in the amount
of $100,001 or more must be approved by the
Director designated for review of the claim.  Any
negotiated claim settlement in excess of
$150,000 must be discussed by the Board of
Directors in executive session pursuant to ORS
192.660(2)(f) and (h), either at a Board meeting
or by telephone conference call, but all final
actions or decisions concerning negotiation and

settlement of any claim for $100,001 or more 
will be made solely by the Chief Executive Officer 
or his staff designee with the approval of the 
designated director. 
(B) In the event a judgment has already
been rendered against a covered party on a
claim, there is an opportunity to satisfy the
judgment or to settle the claim for an amount
less than the judgment, and the PLF claims
department wants to satisfy the judgment or
enter into the settlement, any payment in the
amount of $100,001 or more must be approved
by the Director designated for review of the
claim, but need not be discussed by the Board of
Directors even if the payment is in excess of
$150,000 unless the assigned Director so elects.
Any payment in satisfaction of a judgment or in
settlement in excess of $150,000 will be
reported to the Board of Directors at its next
regular meeting.

(C) When the settlement or repair of any
claim includes the purchase of real property the
matter must be presented to the Board in the
same manner as if it were the settlement of a
claim in excess of $150,000.  If the purchase of
real property is made, any subsequent change
to the status of the property including the
eviction of tenants, foreclosure of the property,
or sale of the property must also be discussed
by the Board of Directors, but all final actions or
decisions concerning the real property will be
made solely by the Chief Executive Officer or his
or her staff designee with the approval of a
designated-director.

(D) In order to maintain the integrity of the
claim-handling process, neither the Board of
Directors nor any individual director will
communicate with any claimant or any attorney
for a claimant regarding any pending claim.

(BOD 6/23/00; BOG 7/22/00; BOD 12/8/06; BOG 2/22/07; BOD 4/30/10; BOG 6/18/10) 
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4.450 MONTHLY CLAIM REPORTS 

The Board will be provided with monthly 
reports indicating pertinent details of all claims 
closed in the preceding calendar month. 

4.500 DEFENSE PANEL 

(A) A Defense Panel has been established to
assist the Chief Executive Officer in the handling of 
claims against the Professional Liability Fund.
Members of the panel are called upon to evaluate 
claims, make recommendations as to claims
handling, advise regarding coverage, work on
claims repair matters, and represent Covered
Party attorneys against whom claims have been
made.

(B) Attorneys may be added to or deleted
from the Defense Panel from time to time by the
Chief Executive Officer after consultation with the
Defense Panel Committee of the Board of
Directors.

(C) The Defense Panel will be chosen from
attorneys who have expertise in handling the
defense of legal malpractice cases.  Experience in
handling insurance defense cases and general tort 
litigation is desirable.  Panel members should be
appointed in all geographical areas of the state
where legal malpractice litigation occurs, and
where attorneys with the requisite expertise are
available.  Defense Panel members will be
informed in writing of the PLF’s Mission Statement 
and Claims Goals, and the requirements and
standards of this chapter when added to the panel 
and at least every two years thereafter, and these
same requirements and standards will be
discussed with the Defense Panel at any general
meeting or seminar scheduled for the Panel.

(D) The Defense Panel members will be paid
the hourly rate which they normally charge for
defense work.  The Professional Liability Fund may 
set a maximum hourly rate for claims review work
by panel members.

(E) Uniform billing procedures for use by
Defense and Review Panel members will be
developed and provided to panel members.  Strict
adherence to these procedures will be required,
and the panel members will be required to agree
to such procedures as a condition of appointment. 
As an additional condition of appointment, panel
members must agree to arbitrate any disputes
which may arise over fee bills.  All fee bills
submitted by Defense Panel members will be
subject to review and approval by the Chief
Executive Officer or designee.  The Chief Executive 
Officer will attempt to work out any dispute over
fees which may occur, and if unable to do so, will
submit the disputed fee to arbitration.

(F) The Chief Executive Officer has authority
to select an attorney not presently on the defense
panel, if necessary, to provide legal services when
required due to conflicts preventing use of a
defense panel member, the need for special
expertise, the need for services in an unusual
forum, or for other special reasons.

(G) No member of the Defense Panel, nor any 
other attorney employed by the Professional
Liability Fund in the defense of claims against
Covered Parties, nor any member of their
respective firms, will represent a claimant in
prosecuting a claim against the Professional
Liability Fund or against any Covered Party if the
claim is or may be covered by the PLF in whole or
part.  This limitation will not apply:

(1) where a third party or cross-claim
should, in the judgment of the attorney defending 
a claim for the Professional Liability Fund, be 
prosecuted in order to fully represent the interests 
of the Covered Party-attorney, or  

(2) where a third party or cross-claim
should, in the judgment of the attorney, be made 
against an attorney in order to represent the 
interests of the client and the attorney could not 
reasonably anticipate the necessity of making such 
a claim against an attorney at the time the 
attorney began working on the matter. 
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(H) No member of the Defense Panel, nor any 
other attorney employed by the Professional
Liability Fund in the defense of claims against
covered parties, nor any member of their
respective firms, will act as personal counsel for
any Covered Party concerning a claim which is or
may be within the coverage provisions of the
Professional Liability Fund, or represent any party
in litigation against or involving the Professional
Liability Fund.

(I) No member of the Defense Panel, nor any 
other attorney employed by the Professional
Liability Fund in the defense of claims against
Covered Parties, nor any member of their
respective firms, will serve as an expert witness for 
any claimant in prosecuting a claim against the
Professional Liability Fund or against any Covered
Party if the claim is or may be covered by the PLF
in whole or part.

(J) Attorneys hired by the PLF will comply
with all requirements of the Defense Panel File
Reporting Guidelines.

(K) All members of the Defense Panel are
required to maintain malpractice coverage of not
less than $700,000.00 in excess of current Claims
Made Plan limits.

(BOD 9/15/06; BOG 11/18/06) 

4.550 DEFENSE PANEL FILE REPORTING 
GUIDELINES 

The Chief Executive Officer will adopt and 
revise from time to time Defense Panel File 
Reporting Guidelines which will apply to all Claims 
Department activities. 

4.600 LEGAL RESEARCH LIBRARY 

The Professional Liability Fund shall 
maintain a legal research library covering the law 
of professional liability and the substantive legal 
areas in which the frequency of malpractice claims 
is high.  

4.650 PUBLICATIONS AND TRAINING 

The Fund shall subscribe to such 
publications dealing with legal malpractice as are 
available, and the Chief Executive Officer, staff 
attorneys, and defense panel members shall be 
required to attend conferences or seminars, and 
to study to improve their knowledge concerning 
Professional Liability Fund and personal and 
practice management assistance, on an ongoing 
basis. 

(BOD 6/23/00; BOG 6/30/00; BOD 8/27/04; BOG 10/13/04; BOD 10/22/04; BOG 
11/20/04) 
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OSB

Professional
Liabi l ity Fund

CAROL J. BERNICK
CHIEF EXECUTIVE OFFICER

MEMORANDUM

DATE : April 17, 2018

TO : PLF Board of Directors Claims Committee:

Dennis Black (Chair), Holly Mitchell, Molly Jo Mullen, Megan Livermore

PLF Claims Attorneys:
John Berge, Matt Borrillo, Maureen DePrank, Holli Houston, Amy Hoven, Sharnel
Mesirow, Patricia Nation, Pam Stendahl, Brad Tompkins, Sarah Troutt

PLF CEO:

Carol Bernick

OSB Board of Governors Liaisons:

John Bachofner, Guy Greco, Eddie Medina

OSB CEO:

Helen Hierschbiel

FROM : Madeleine S. Campbell

RE : PLF Claims Committee / PLF Claims Department Annual Joint Meeting
Friday, April 20, 2018, at 8:00 a.m.

Pursuant to PLF Policy 4.200(C)(2), the PLF Claims Committee will meet with the Claims Department at
the PLF office on April 20, 2018, at 8:00 a.m. The BOG liaisons are also invited to attend the meeting.

PLF Policies:

The purpose of the meeting is to review PLF claims handling practices and procedures, and to confirm
the PLF is following the claims handling practices and procedures established in the PLF Policies and
Mission Statement and Claims Goals established under Policy 1.250. Attached (Attachments A through C,
respectively) are copies of Policy 1.250, Policy 2.300, and Chapter 4 from the PLF Bylaws and Policy
Manual {rev. Januar)' 2018).

Based on my observations, all Claims Attorneys conduct themselves in a manner consistent with the
Mission and Goals of the PLF, and meet or exceed our goal of being professional, ethical, and competent
in the performance of their duties. I believe the service of my colleagues over the past year has continued
to be outstanding.

16037 SW Upper Booiies Ferry Road, Suite 300
Tigard, Oregon 97224
¥Q Box 2Si(>oo I Tigard, Oregon 97281-1600

phone: 503.639.6911 j toll free: 800.452.1639
fax: 503.684.7250 I www.osbplf.ora
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Other Matters:

As in past years, we would like to discuss a topic involving the PLF's general policies in handling claims.
This year we would like to discuss the question of when, and how much, the PLF should factor in the cost
of defense in deciding whether to settle or litigate a claim.

The Preface to the Claims Handling Manual contains the following statement:

The mission of the Professional Liability Fund (PLF) Claims Department is to resolve
legal malpractice claims fairly, promptly, and economically. When settlement of a claim is
appropriate, the PLF will attempt to resolve it at the earliest practicable time. Where
there is little or no risk of liability, however, the PLF will not settle claims merely to avoid
defense costs. If the PLF cannot settle a claim reasonably and fairly, it will vigorously
defend the claim. The PLF believes that early evaluation of a claim, a comprehensive
plan of action, and well-reasoned strategy that is developed and actively implemented in a
timely and purposeful manner results in optimum claims handling.

What is easily said can sometimes be difficult to apply in practice. While we cannot discuss the specifics of
any particular cases at this meeting, the following are examples of some of the difficult situations we
frequently encounter:

1. We have a pro se claimant who is incapable of understanding or appreciating that a claim either has
no foundation, or is of only minimal value, but who will engage in endless costly litigation unless
the PLF pays the sum being demanded.

2. We have a claim in which liability is either likely or certain, but the settlement demand is higher
than our damages assessment. Claimant's attorney employs tactics to drive up the costs of litigation
in order to try to extract a larger settlement. Litigation costs, plus the amount of the likely judgment
may substantially exceed the amount for which we can settle the claim.

3. We receive a demand that is subject to ORS 20.080 for a claim of $10,000 or less. If we do not
accept the demand in 30 days and the claimant files suit, and prevails, we will be responsible for the
claimant's attorney fees, as well as those of the covered party. We estimate that the claim is not
worth the amount demanded, but the cost of litigating the case will exceed the cost of paying the
demand. In addition, we will pay plaintiffs attorney fees if our valuation of the claim ends up being
incorrect.

4. We receive a claim against a lawyer who is a debt collector. Under the FDCPA, even if the claim is
marginal and of minimal value, if the claimant prevails, the claimant's attorney will potentially be
entitled to very large fees and a penalty.

While every such case is slightly different and not subject to any one precise formula, the basic question is
the same. How much should the anticipated cost of defense influence whether, or how much, the PLF
will pay in settlement of a claim we believe to be unfounded, weak or highly inflated?
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To aid in the discussion, apart from the cost of defense, the following is a list of factors, similar to the list
presented to the Claims Committee in 2015, that generally influence decisions in assessing the settlement
value of claims:

Was there an error or omission?

Proof of causation and/or damages.

Availability of dispositive motions (failure to state a claim, motion for summary judgment, etc.).

Coverage issues (limits issues and potential exclusions).

Amount of exposure compared to the coverage.

Evaluation from defense counsel.

Durability of the Covered Party.

Documentation of advice.

Likability and credibility of the respective parties.

Availability of a coherent theme.

Complexity of claim.

Cooperativeness and level of engagement on the part of the Covered Party.

Potential precedent for other cases (good and bad).

Performance of the respective parties in depositions.

Skill of opposing attorney or if the claimant is pro se.

Availability of supporting expert.

Attachments:

Attachment A:

Attachment B:

Attachment C:

MSC/ms

c: Cindy Hill (w/ att.)

Policy 1.250 (PLF Bylaws and Policy Manual, rev. January 2018)
Policy 2.300 (PLF Bylaws and Policy Manual, rev. January 2018)
Chapter 4 (PLF Bylaws and Policy Manual, rev. January 2018)
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* SUMMARY OF CLAIMS COMMITTEE *

ANNUAL MEETING - OPEN SESSION

April 20, 2018
Tigard, Oregon

Pursuant to PLF Policy 4.200(C)(2), the PLF Board of Directors Claims Committee and PLF
Claims Attorneys commenced their regularly scheduled annual meeting at the PLF's offices in Tigard,
Oregon on Friday, April 20, 2018, at 8:00 a.m.

This meeting was noticed and conducted in compliance with the Oregon Public Meetings Law,
ORS 192.610 et seq.

Present at the meeting were Directors Dennis Black (Claims Committee Chair), Molly Jo Mullen,
and Holly Mitchell. Also present were PLF Claims Attorneys John Berge, Matt Borrillo, Maureen
DeFrank, Holli Houston, Amy Hoven, Sharnel Mesirow, Patricia Nation, Pam Stendahl, Brad
Tompkins, and Sarah Troutt, PLF Director of Claims Madeleine Campbell, and PLF CEO Carol
Bernick.

The meeting commenced at 8:00 a.m. and followed the agenda proposed in Madeleine
Campbell's April 17, 2018, memorandum to the Committee, OSB Board of Governors Liaisons, and
PLF Claims Attorneys. Ms. Campbell first explained the purpose of the annual meeting as prescribed in
the PLF policies. She stated her belief the Claims Attorneys and the Department were doing an
excellent job in handling claims and meeting and exceeding the goals set forth in the PLF policies.

The Committee and PLF staff discussed the question of when, and how much, the PLF should
factor in the cost of defense in deciding whether to settle or litigate a claim. The Committee discussed
four general examples of claims in which this issue frequently arises:

1. The first categor)' the Committee discussed were claims in which there is a pro se
claimant who does not understand or appreciate that a claim either has no foundation or is of
only minimal value. The Committee discussed the benefit of limiting discover)' and motion
practice, and instead proceeding directly to trial. In some cases, if the claimant is truly irrational,
it may be appropriate to settle this type of claim for a small amount, if possible. In the case of a
pro se claimant who is likely to bring other such claims, however, the PLF must factor in the
question of whether a settlement will encourage the pro se litigant to make other claims that are
of no merit. This may be a particularly important consideration when the pro se litigant is also a
law)'er who deliberately tries to increase the cost of litigation.

2. The second category the Committee discussed were claims in which liability is
either likely or certain, but the settlement demand is higher than our damages assessment. In
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these claims, the claimant's attorney may also employ tactics calculated to drive up the costs of
litigation in order to try to extract a larger settlement. Litigation costs, plus the amount of the
likely judgment may substantially exceed the amount for which we can settle these claims. The
Committee generally agreed that it makes economic sense to factor in the cost of defense where
there is clear or likely liability on the part of the Covered Party. The Committee members also
agreed, however, that the PLF should try to counter tactics used by some plaintiffs' counsel to
drive up defense costs. In dealing with these lawyers, the PLF will zealously move forward with
discovery at the outset of the claim and will not agree to delays if they appear to be aimed at
impeding the PLF's ability to get the information that would allow for an early setdement
evaluation. The Committee also agreed that, in the right circumstances, we may risk a threatened
"bad faith" claim.

3. The third category the Committee discussed were claims in which the PLF
receives a demand that is subject to ORS 20.080 for a claim of S10,000 or less. If we do not
accept the demand in 30 days and the claimant files suit and prevails, the PLF will be responsible
for the claimant's attorney fees, as well as those of the covered party. Because these are smaller
claims, even though there may be a risk we will pay plaintiffs attorney fees if the PLF's initial
evaluation of the claim ends up being incorrect, it was generally agreed that the PLF should offer
the amount we believe reasonably reflects the value of the claim, which may be zero if the
defenses are sufficiently strong.

4. The final category of claims the Committee discussed were claims against lawyers
who are debt collectors. Under the FDCPA, even if the claim is marginal and of minimal value,
the claimant's attorney wiU potentially be entitled to very large fees and a penalty if the claimant
prevails. The Committee generally agreed that, unless it is obvious that the claim is entirely
without merit, we should try to reach an early settlement of such claims. The Committee also
discussed ways to attack inflated fee requests.

While there is no precise formula for making settlement decisions and every case presents
different issues, the Committee agreed that it is also appropriate to take into account the following list
of factors in reaching settlement decisions:

• Was there an error or omission?

•  Proof of causation and/or damages;

• Availability of dispositive motions (failure to state a claim, motion for summary
judgment, etc.);

• Coverage issues (limits issues and potential exclusions);

• Amount of exposure compared to the coverage;

• Evaluation from defense counsel;

• Durability of the Covered Party;

• Documentation;
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• Likability and credibility of the respective parties;

• Availability of a coherent theme;

• Complexity;

• Cooperativeness and level of engagement on the part of the Covered Party;

•  Potential precedent for other cases (good and bad);

•  Performance of the respective parties in depositions;

•  Skill of opposing attorney or if the claimant is pro se; and

• Availability of supporting expert.

The meeting concluded at 8:50 a.m.
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* SUMMARY OF CLAIMS COMMITTEE* 
ANNUAL MEETING – OPEN SESSION 

February 8, 2019 
Tigard, Oregon 

Pursuant to PLF Policy 4.200(C)(2), the PLF Board of Directors Claims Committee and PLF 
Claims Attorneys commenced their regularly scheduled annual meeting at the PLF’s offices in Tigard, 
Oregon on Friday, February 8, 2019, at 8:00 a.m. 

This meeting was noticed and conducted in compliance with the Oregon Public Meetings Law, 
ORS 192.610 et seq. 

Present at the meeting were Directors Robert Raschio (Claims Committee Chair), Saville Easley, 
Holly Mitchell, and Megan Livermore. Also present were PLF Claims Attorneys John Berge, Matt 
Borrillo, Heather Bowman, Maureen DeFrank, Holli Houston, Amy Hoven, Sharnel Mesirow, Patricia 
Nation, Pam Stendahl, Brad Tompkins, and Sarah Troutt, PLF Director of Claims Madeleine Campbell, 
and PLF CEO Carol Bernick. 

The meeting commenced at 8:00 a.m., and followed the agenda proposed in Madeleine 
Campbell’s February 4, 2019, memorandum to the Committee, OSB Board of Governors Liaisons, and 
PLF Claims Attorneys. Ms. Campbell first explained the purpose of the annual meeting as prescribed in 
the PLF policies. She stated her belief the Claims Attorneys and the Department were doing an 
excellent job in handling claims and meeting and exceeding the goals set forth in the PLF policies. 

1. There was a discussion of the cooperation issues described in the Memorandum dated 
February 4, 2019. Ms. Campbell pointed out to the Committee that it is frequently 
difficult to enforce these provisions because, for example, it is difficult to prove 
collusion and there are issues as to how these provisions can be enforced in cases of 
an impaired covered party. It was agreed that we should raise these issues when they 
arise and provide warnings to covered parties that lack of cooperation can affect 
coverage; 

2. The members of the Claims Committee were asked if there should be any change in 
the quarterly claims meetings regarding the monetary thresholds for reporting 
claims. The Committee members stated they were satisfied with the current thresholds 
and it was agreed these thresholds would remain the same; and 

3. The Committee discussed the claims handling issues previously discussed at the 2018 
Joint Annual Meeting. The Committee members generally agreed with the previous 
conclusions set forth in the Attachment to the Memorandum date February 4, 2019. 

The meeting concluded at 8:50 a.m. 
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